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EXAMINER'S ANSWER 



This is in response to the appeal brief filed October 18, 2006 appealing from the Office 
action mailed February 14, 2006. 
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(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial 
proceedings which will directly affect or be directly affected by or have a bearing on the 
Board's decision in the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the brief is correct. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 
correct. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 

4,922,631 Anderie 5-1990 

5,446,977 Nagano etal. 9-1995 
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4,815,222 Eisenbach et al. 3-1989 

(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 
Claims 1, 6, 8-13, 15, 17, 20-21, 24 26 are rejected under U.S.C. 5 102(b) as 
being anticipated by Anderie 4,922,631 . More particularly, we point to the embodiment 
seen in Figures 4-10 of Anderie and find that the intermediate sole member (101) 
constitutes a "torsion system" like that defined in appellant's claims 1 , 9, 15, 20 and 26 
on appeal, while the wearing or outsole (102) provides response for the inferentially 
recited shoe "sole with a forefoot area and a rearfoot area" in those claims. In that 
regard, we note that the sports shoe bottom described in Anderie and shown in Figures 
9 and 10 appears to include an outer wearing sole (102) having a forefoot area (103) 
and a rearfoot area (104), as well as a "torsion system" comprised of the intermediate 
sole member (101) which includes a forefoot portion spanning substantially the entire 
forefoot area of the outer wearing sole, with the forefoot portion having a generally 
smooth concave contour along the longitudinal axis thereof (Fig. 10); a rearfoot portion 
spanning substantially the entire rearfoot area of the outer wearing sole; and an 
intermediate portion (including central limb 108 and stiffening element 109 embedded 
therein) coupling the forefoot portion and the rearfoot portion of the torsion system, and 
constructed of a material and configured to allow, in a pre-selected manner, rotation of 
the forefoot relative to portion rearfoot portion about the longitudinal axis (see, col. 7, 
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lines 15-19), and wherein the intermediate portion includes a rib (e.g., 114, 115, or 116) 
that projects beyond an adjacent surface (e.g., 1 13, 118 or 119) of the tension system. 
Contrary to appellant's arguments in the brief and reply briefs, it appears to us that the 
language of claim 26 on appeal with regard to the rib projecting beyond " an adjacent 
surface of the torsion system " (emphasis added) does not require the rib project beyond 
all surfaces of the torsion system, as appellant seems to believe, but only requires that 
the rib project beyond some "adjacent surface" of the torsion system. This is particularly 
true, since the rib as set forth in independent claims 1 and 26 is clearly recited as being 
part of the torsion system, not as being an element separate from the torsion system, as 
appellant's arguments seem to imply. 

Concerning claims 15 and 20, we note that the intermediate sole member (101) 
defining the "torsion system" of the shoe sole seen in Anderie includes a forefoot 
portion, rearfoot portion and an intermediate portion that together form a single plate 
and wherein a width of the intermediate portion of the plate is narrower than the forefoot 
and rearfoot portions (Fig. 9) and the material properties of the foamed plastic forefoot 
and rearfoot portions are different than the intermediate portion including the hard 
polyamide stiffening element (109). 

Furthermore, the limitation in claim 1 that "the intermediate portion includes a rib 
that projects beyond a bottom most surface of the torsion system" fails to overcome the 
rejection as set forth. As seen in Figure 10 of Anderie and described by the Board of 
Appeals, the bottom most surface of the "torsion system" would be the bottom surface 
of 101. The ribs of section 109, that is embedded in 101 , would project beyond, i.e. 
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above, the bottom most surface of 101, the torsion system. Therefore, appellant's 
amendment fails to overcome the rejection set forth by the Board of Appeals. 

Anderie '631 also includes the following limitations of claims 6, 8, 10-13, 17, 19, 
21, 24 and 26: the rib tunes the torsionability of the article of footwear (see col. 5, lines 
62-66), the rearfoot portion defines at least one aperture 120; the plate is substantially 
rigid in the a horizontal plane (see col. 5, lines 1-8 and 53-66); the plate is between 
about 1-15, 3-10 or 5-8 millimeters thick (see col. 5, lines 42-44); the plate comprises a 
composite material (see col. 8, lines 25-45); sole with a sole plate rigid in horizontal 
plane and including a longitudinal axis (see combination of 101 and 109 as denoted by 
the Board of Appeals in relation to the "torsion system" denoted above); the rib that 
projects beyond an adjacent surface of the sole plate (see Figure 6, parts 1 14, 115, 
116); an outsole 102. 

Claims 23 and 25 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Anderie 4,922,631 as applied to claim 21 above in view of Nagano et al. 
5,446,977. Anderie '631 as applied to claim 21 above discloses all the limitations of the 
claims except for the footwear being a cycle shoe and having a cleat attachment. 
Nagano et al. teaches that it is desirable to have a torsion system placed within a cycle 
shoe, with a cleat attachment (8, 9a, 9), to keep the foot located properly on the pedal of 
a bicycle to allow for the largest driving force possible to be transferred from the user's 
leg to the pedal. Therefore, it would have been obvious to place the torsion system of 
Anderie '631 as applied to claim 21 above into a bicycle shoe, such as that shown in 
Nagano et al. '977, to aid in keeping the foot properly located on the pedal to get the 
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most work out of the energy expelled by the rider and to help in correcting the twisting of 
the user's leg due to the pedaling of the bicycle. Nagano et al. '977 also shows the 
shoe containing an upper as seen in Figures 8-9. 

Claims 2-4 and 11-14, and 18 are rejected under 35 U.S.C. 103(a) as being 
obvious over Anderie '631 as applied to claims 1 and 9 above. Anderie '631 as applied 
to claims 1 and 9 above discloses all the limitations of the claims except for the specific 
degree of rotation of the forefoot portion to the rear foot portion, the thickness of the 
intermediate portion or the intermediate portion being made of graphite. It appears that 
it would have been a mere matter of testing and optimization to find the degree of 
rotation of the forefoot portion with respect to the rear foot portion that would best aid 
the foot to rotate the desired amount to counter the rotation of the foot due to knee 
movement. It also appears that it would have been a mere matter of testing and 
optimization to find the thickness and material makeup (as the material make up of the 
intermediate also is a factor in determining the necessary thickness needed) of the 
intermediate portion that would allow the desired rotation and to customized the torsion 
system to different people's feet. Therefore, it would have been obvious to one of 
ordinary skill in the art at the time of the invention was made to find the proper angle of 
rotation of the forefoot portion to the rear foot portion and the thickness and material of 
the intermediate portion that would best compensate for the twisting motion performed 
by the knee on the foot. 

Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over Anderie 
'631 as applied to claim 1 above in view of Eisenbach et al. 4,815,222. Anderie '631 as 
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applied to claim 1 above discloses all the limitations of the claim except for the 
intermediate portion defining at least one circumscribed aperture. Eisenbach et al. '222 
teaches that the intermediate portion of a sole of a bicycle shoe can have a 
circumscribed aperture (24 in Figure 5A) located therein to allow for adjustably 
mounting a cleat into any one of a number of positions on the shoe (see col. 4, lines 20- 
23). Therefore, it would have been obvious, to one of ordinary skill in the art at the time 
the invention was made, to place such an aperture in the sole of Anderie '631 as 
applied to claim 1 above to allow for a traction cleat to be mounted on the shoe if 
desired. 

Claims 16 and 19 are rejected under 35 U.S.C. 103(a) as being obvious over 
Anderie 4,922,631 as applied above. Anderie '631 discloses in the second embodiment 
of Figures 4-10, all the limitations of the claim except that the plate can be made of 
nylon. The first embodiment of Anderie '631 teaches that the stiffening element 9 can 
include wires 91 made of nylon (see col. 4, line 7) to form the flat strip of the anchoring 
element. Anderie further teaches that that the mesh fibers of the inserts 92, 93 (118, 
1 19 of the second embodiment is the equivalent of these) can be made of embedded 
glass fibers in the sole. Therefore, it would have been obvious, to one of ordinary skill 
in the art at the time the invention was made, to make the strip 109 of Anderie out of 
nylon and the anchors out of fiberglass, as taught by the first embodiment of Anderie, to 
provide strength to the flat strip 109 especially in tension and provide the stiffening 
means for the inserts 1 1 8, 1 1 9. 

(10) Response to Argument 
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Appellant's arguments filed October 18, 2006 have been fully considered but they 
are not persuasive. Appellant argues that the addition in claim 1 of the rib projecting 
beyond "a bottom most" surface of the torsion system overcomes the rejection set forth. 
As clearly pointed out in the rejection above, the only requirement is that the rib project 
beyond the bottom most surface of the torsion system 101 denoted in Figure 10. As 
shown, the ribs of the insert 109 would project beyond the bottom most surface of 101 
as that insert is placed within 101 and the ribs are not in the same plane as the bottom 
most surface of 1 01 . In arguendo, if the lowest point of the torsion member were the 
surface that the insert was resting on, for example in Figure 6 at the bottom of the figure 
would be the lowest surface, then 115, 116 and 114 project beyond this surface as they 
rise up therefrom. Furthermore, appellant argues that since claim 6 was not rejected, it 
was added to claim 26 and claim 26 is now allowable. The limitations of claim 6 and 26 
are addressed in the rejection with respect to Anderie set forth above. 

(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the 
Related Appeals and Interferences section of this examiner's answer. 

For the above reasons, it is believed that the rejections should be sustained. 
Respectfully submitted, 




Jila M. Mohandesi 
Primary Patent Examiner 
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Supervisory Patent Examiner 
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